
IN THE MATTER OF THE APPLICATION OF
PALO VERDE UTILITIES COMPANY FOR AN
EXTENSION OF ITS EXISTING CERTIFICATE
OF CONVENIENCE AND NECESSITY.

IN THE MATTER OF THE APPLICATION OF
SANTA CRUZ WATER COMPANY FOR AN
EXTENSION OF ITS EXISTING CERTWICATE
OF CONVENIENCE AND NECESSITY.
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IN THE MATTER OF THE APPLICATION OF
ARIZONA WATER COMPANY, AN ARIZONA
COLORATION, TO EXEND ITS EXISTING
CERTIFICATE OF CONVENIENCE AND
NECESSITY IN THE CITY OF CASA GRANDE
AND IN PINAL COUNTY, ARIZONA

Docket No. W-01445A-06-0199

Docket No. SW-G3575A-05-0926

Docket No. W-03576A-05-0926

GLOBAL UTILITIES '

RESPONSE TO MOTION TO CONSOLIDATE
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2 2 S a nta  Cruz Wa te r Compa ny, L.L.C. ("S a nta  Cruz") a nd P a lo Ve rde  Utilitie s  Compa ny,

23 L.L.C. ("P a lo  Ve rde ")(co1le c tive ly "Globa l Utilitie s ") re s pond in  oppos ition  to  the  motion  to

24 cons olida te  file d by Arizona  Wa te r Compa ny ("AWC").

25

26 Cons olida tion is  not wa rra nte d be ca us e  the re  a re  s ubs ta ntia lly diffe re nt le ga l a nd fa ctua l

27 is s ues  pre s ented by thes e  docke ts . In pa rticula r, the  Legends  docke ts  only conce rn s e rvice  to pa rt

I. Preliminary Statement.
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of one  de ve lopme nt. More ove r, consolida tion will subje ct the  Le ge nds  docke ts  to the  s ta y tha t is

blocking a ny progre ss  in the  AWC docke t. The re  a re  no grounds  to include  the  Le ge nds  docke ts

in tha t s ta y, a nd the y should be  a llowe d to proce e d inde pe nde ntly. More ove r, AWC's  cla im ove r

the  Legends area  is  mere ly a  pre textua l assertion without any hope  of success.

II. These cases lack common issues of law or fact and should not be consolidated.

The "common issues of law or fact" test is widely recognized.
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A.

Many authorities agree that consolidation can only be ordered when there are common

issues of law or fact. See e.g. Wright & Miller, 9 Federal Practice and Procedure Civ.2d § 2383,

IA C.J.S. Actions § 259. In Arizona, the "common question of law or fact" test is part of Rule

42(a) of the Rules of Civil Procedure. These rules, are in turn, incorporated into the Commission's

rules. See A.A.C. R14-3-10l(A).

Arizona come have therefore have stated that cases must "relate to the same subject-

matter" or the "same transaction" before they can be consolidated. See London, Paris & American

Bank Ltd v. Abrams, 6 Ariz. 87, 90, 53 P. 588, 589 (Ariz. Terr. 1898);Hershey v. Banta,55 Ariz.

93, 99-100, 99 P.2d 81, 84 (1940).
2
Ia
ooYI' Arizona  ca s e s  a llowing cons olida tion s how tha t cons olida tion is  a ppropria te  only whe re  the

17 com m on is s ue  dom ina te s  the  ca s e s . F o r e xa m p le ,  in He rs he y,  the  c ourt found  cons o lida tion

18 jus tifie d whe re  the  cons olida te d ca s e s  involve d a tta cks  on the  s a m e  prior judgm e nt.  Id  The  Court

19 e xpla ine d tha t both ca s e s  we re  brought by the  s a m e  pla intiff a nd "we re ,  in  e ffe c t,  one  a c tion." Id

2 0 Anothe r e xa m ple  is Ha n c o c k v.  Mc C a rro ll, 188  Ariz .  492 ,  494-95 ,  937  P .2d  682 ,  684-85  (App .

2 1 1996). Ha nc oc k involve d  a  propos e d  in itia tive  cha lle nge  to  the  form a tion  of a  s ta d ium  dis tric t.

2 2 The  court found  tha t the  "fa c ts  we re  ide n tica l" a nd  tha t the  "pa rtie s  a re  the  s a m e ." Id  The  on ly

23 diffe re nce  wa s  tha t in  one  ca s e  the  de fe nda nt wa s  s ue d  in  he r ca pa c ity a s  c le rk o f the  s ta d ium

2 4 d is tric t,  wh ile  in  the  o the r s he  wa s  s ue d  a s  the  c le rk fo r the  c oun ty boa rd  o f s upe rv is o rs . I d

25 Although this  m inor diffe re nce  me a nt tha t diffe re nt le ga l the orie s  we re  in pla y, the  court note d tha t

2 6 th e  c e n tra l is s u e  - wh e th e r th e  in itia tiv e  p ro c e s s  c a n  b e  u s e d  to  c h a lle n g e  th e  fo rm a tio n  o f a

2 7 s ta d iu m  d is tric t  -- wa s  th e  s a m e .  Id  A th ird  e xa m p le  is Be hre ns  v, O 'Me lia ,  2 0 6  Ariz .  3 0 9 ,  7 8
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Docket Number Utility Lo c a t io n

S W-03575A-05-0926 P a lo Ve rde  Utilitie s  Compa ny S outh of Ma ricopa

W-0356A-05-0926 Santa Cruz Water Company S outh of Ma ricopa

W-01445A-06-0199 Arizona  Wa te r Company Much of We s te rn P ina l County

SW-03575A-07-0300 P a lo Ve rde  Utilitie s  Compa ny P a rt of Le ge nds  De ve lopme nt

W-03576A-07-0300 Santa  Cruz Water Company P a rt of Le ge nds  De ve lopme nt

4 U

1

2

3

P .3d 278 (App. 2003). In Behrens, two cases were  filed tha t both concerned the  same accident on

a  pla yground in Ca s a  Gra nde . The  court s a id tha t cons olida tion wa s  a ppropria te  be ca us e  the

"sa me  injury" wa s  involve d. Id In e a ch of the se  ca se s , the  common is sue  wa s  a t the  he a rt of the

consolidated cases.4

5 B. The Commission's rules and precedent support the "common issues of law or
fact" test.
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The Commission follows the same path. The Commission's rules provide that the cases

can be consolidated when the "issues are substantially the same." A.A.C. R14-3-l09(H). Thus,

the Commission has consolidated cases when the cases "rely upon the same law, facts, and

witnesses." See Utility Source, LLC, Decision No. 67446 (Jan. 4, 2005) at 2. When cases contain

different facts, the Commission has denied consolidation. For example, in Water Utility of

Greater Tonopah, Decision No. 64890 (June 5, 2002), the utility sought to consolidate its

financing case with the financing case of an affiliate. Because the proposed financing was to fund

different types of facilities, the Colmnission denied consolidation. Id at n. 1.
Q

C. The numerous differences between these cases outweigh any similarity.
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<- 16 AWC seeks to consolidate two new dockets into three already consolidated dockets,

creating an unwieldy mass of five dockets. The five dockets at issue can be summarized as

follows:
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There  a re  numerous  diffe rences  be tween the  Legends  docke ts  and the  AWC docke t. Firs t, the re  is

a  s ubs ta ntia l diffe re nce  in s ize . The  AWC docke t conce rns  a  va s t s wa th of P e na l County,

e xce e ding 110 squa re  mile s . In contra s t, Sa nta  Cruz's  Le ge nds  e xte ns ion a re a  is  le s s  tha n thre e

square  mile s , and is  limited to pa rt of one  deve lopment. Second, the re  is  a  diffe rence  in landowner

support. AWC ha s  a lmos t no la ndowne r support a nywhe re  in its  110 squa re  mile  re que s t, a nd it

ha s  none  a t a ll within S a nta Cruz's Legends  extens ion a rea . Third, the  Legends  docke ts  pre sent

the  is s ue  of the  be ne fits  of not s plitting a  de ve lopme nt be twe e n multiple  provide rs . Fourth, the

Le ge nds  docke ts  involve  inte gra te d wa te r, wa s te wa te r, a nd re cla ime d wa te r s e rvice s , while  the

AWC docke t involve s  only wa te r s e rvice . Give n the se  subs ta ntia l diffe re nce s , the  ca se s  should

not be  consolida ted.

III. Consolidation will cause undue preiudiee. inconvenience, delay and expense.3A m §
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Eve n whe n ca se s  ha ve  common is sue s , consolida tion is  dis cre tiona ry, not ma nda tory. In

e xe rcis ing this  dis cre tion, the re  a re  ma ny fa ctors  to cons ide r. For e xa mple , if "cons olida tion will

ca us e  de la y in the  proce s s ing of one  or more  of the  individua l ca s e s " cons olida tion is  ofte n not

a ppropria te . S e e  Wright & Mille r, 9 Fe de ra l P ra ctice  a nd P roce dure

Commiss ion's  rule s  provide  tha t ca se s  should be  consolida ted only when "the  rights  of pa rtie s  will

not be  pre judice d by s uch proce dure ." A.A.C. R14-3-l09(H). More ove r, proce dura l Me s  s hould

be  inte rpre te d to "obvia te  de la y a nd to a dminis te r spe e dy jus tice ." J obe  v. King, 129 Ariz. 195,

198, 629 P .2d 1031, 1034 (App. 1981). Like wis e , the  Commis s ion 's  rule s  provide  tha t the y

s hould be  cons true d "to s e cure  jus t a nd s pe e dy de te rmina tion of a ll ma tte rs  pre s e nte d to the

Commis s ion." A.A.C. R14-3-l01(A).

He re , the  AWC ca s e  is  s ta ye d, a nd no he a ring in tha t ca s e  is  in s ight. If the  ca s e s  a re

cons olida te d, the  Le ge nds  docke ts  M11 be  s ubje ct to the  s a me  s ta y. Thus , in e s s e nce , AWC's

motion is  a  motion to e xte nd the  e xis ting s ta y to include  the  Le ge nds  docke ts . Ye t AWC ha s

provide d no grounds  sugge s ting dirt a  s ta y of the  Le ge nds  docke ts  is  wa rra nte d. S ubje cting the

Le ge nds  docke ts  to a  s ta y will pre judice  the  rights  of the  Globa l Utilitie s , a s  we ll a s  the  rights  of

the  Le ge nds  la ndowne r, to  a  time ly ruling re ga rding the  prope r u tility to  s e rve  the  Le ge nds

4
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1 de ve lopme nt. The re  is  no re a s on to hold the  Le ge nds  ca s e  hos ta ge  to AWC's  la rge r ca s e , a nd

2 doing s o would be  the  a ntithe s is  of the  "s pe e dy de te rmina tion" re quire d by the  Commis s ion's

3 rule s .

4 IV. Consolidation is not appropriate because AWC's application is not independently

via b le .
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5

6 Unde r Arizona  la w, ca s e s  ca n be  cons olida te d only if the y a re  "inde pe nde ntly via ble ."

7 Fe de ra l De pos it Insura nce  Corp. v. Ma ricopa  County, 175 Ariz. 128, 131, 854 P .2d 161, 164 (Tax

8 1993); Be rge  Ford v. Ma ricopa  County, 172 Ariz. 483, 486, 838 P .2d 822, 825 (Ta x 1992). He re ,

9 AWC's  Applica tion ha s  a  le gion of fla ws , a nd it is  the re fore  not inde pe nde ntly via ble ; Mos t

10 fundamenta lly, AWC lacks  any reques ts  for se rvice  for Santa  Cruz's  Legends  extens ion a rea , and

it a lso lacks  any plan to provide  needed was tewa te r and recla imed wa te r to Pa lo Verde 's  Legends

Accord ing ly, a t le a s t with  re s pe c t to  Le ge nds , AWC's  a pp lica tion  is  no te xte ns ion a re a .

independently viable .
§
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Conclus ion.
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RES P ECTFULLY S UBMITTED this  6th da y of Augus t, 2007.

ROSHKA DEWULF & PATTEN, PLC

l

The Legends dockets present different legal and factual issues from the AWC docket.

16 Moreover, consolidation would only cause undue prejudicial delay by subjecting the Legends

17 dockets to the stay of the AWC docket. Further, the AWC docket is not independently viable.

18 Accordingly, these cases should not be consolidated.
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By
Mic h a e lill/. 'a tte n
Timothy J . Sabo
One  Arizona  Cente r
400 East Van Buren Stree t, Suite  800
P hoe nix, Arizona  85004
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Origina l + 15 copie s  of the  fore going
filed this  6m day of Augus t 2007 with:

Docke t Control
ARIZONA CORPORATION COMMISSION
1200 West Washington
P hoe nix, Arizona  85007

Copies  of the  foregoing hand-de live red/ma iled
this  6th day of August 2007, to:
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Lyn A. Fa rme r, Esq.
Chie f Adminis tra tive  La w Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007
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Chris tophe r C. Ke e le y
Chie f Couns e l, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, Arizona  85007
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3981 Ernest G. Johnson, Esq.
Director, Utilities Division
Arizona Corporation Commission
1200 West Walshington
Phoenix, Arizona 85007

Robert W. Geake , Esq
Arizona  Wa te r Compa ny
3805 North Bla ck Ca nyon Highwa y
Phoe nix, Arizona  85015

Steven A. Hirsch, Esq.
Rodney W. Ort, Esq.
Brya n Ca ve  LLP
Two North Ce ntra l Ave nue , Suite  2200
Phoe nix, Arizona  85004

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Je ffrey W. Crocke tt, Esq
Ma rcie  Montgome ry, Esq.
S ne ll & Wilme r LLP
One  Arizona  Cente r
400 East Van Buren Stree t
Phoe nix, Arizona  85004

6



8 4

P

Ke nne th H. Lowma n
Manager
KEJ E Group, LLC
7854 West Sahara
Las Vegas, Nevada 89117
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Cra ig Emmerson, Manager
Ande rs on & Va l Vis ta  6, LLC
8501 North Scottsda le  Road, Suite  260
Scottsda le , Arizona  85253

Bra d Clough
Anderson & Barnes  580, LLP
Ande rs on & Mille r 694, LLP
8501 North Scottsdale  Road, Sullte  260
Scottsda le , Arizona  85253

P hillip J . P olich
Ga llup Fina ncia l, LLC
8501 North Scottsda le , #125
Scottsda le , Arizona  85253
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